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Water Law: Power of the State Water Commission to 
Reject Applications for Appropriation — Upon the recommenda- 
tion of the State Conservation Commission, the Legislature of 1913 
created the state water commission, 1 now called the Division of 
Water Rights of the Board of Public Works, 2 to introduce a meas- 
ure of order into the chaotic condition of water rights in Cali- 
fornia. 3 The confusion respecting the initiation of rights by appro- 
priation had become aggravated. The Code provisions 4 regulating 
these rights were based upon the pioneer mining practise of post- 
ing a notice at the place of diversion and recording a copy. 5 But 
pioneer methods proved inadequate for modern conditions. Fur- 
ther confusion was caused by the fact that if the appropriation 
were completed, no rights, except that of relation back, 6 were lost 
because of failure to comply with the Code. 7 The Water Com- 
mission Act, on the other hand, outlines a procedure for the ini- 
tiation of water rights which removes the old difficulty of uncer- 
tainty and minimizes the danger of conflicting claims. Any person 
may make an application for a permit to appropriate water. 8 
Items of information which the application must contain are pre- 
scribed 9 and the act as amended expressly empowers the com- 
mission to approve or reject the application. 10 Any unauthorized 
diversion of water is a trespass; therefore the commission has 
exclusive supervisory control over all lawful diversions. 11 Pub- 
licity is secured by the publication of the notice of intended appro- 
priation and by the filing of both the temporary and final permit 
in the office of the water commission and in the office of the 
recorder of the county in which the diversion occurs. 12 

1 Water Commission Act, Cal. Stats. 1913, p. 1012, 2 Hennings Gen. 
Laws (1920) p. 3520. Approved by referendum Dec, 19, 1914. 

2 Cal. Political Code §§ 363, 363a, 363e, 363h. These sections make 
the water commission a part of the Board of Public Works under the 
name of the Division of Water Rights and apply thereto all existing 
legislation affecting the commission, Cal. Stats. 1921, p. 1059. 

8 A. E. Chandler, The Proposed Water Bill, 1 California Law Review 
148. 

I Cal. Civ. Code §§ 1410-1422. 

5 A. E. Chandler, The Appropriation of Water in California, 4 Cali- 
fornia Law Review 206, 211. 

6 Cal. Civ. Code § 1418. By complying with the Code the right to the 
use of water dates back to the date of posting the notice. 

'De Necochea v. Curtiss (1889) 80 Cal. 397, 20 Pac. 563; Wells v. 
Nantes (1893) 99 Cal. 583, 34 Pac. 324; Watterson v. Saldunbehere (1894) 
101 Cal. 107, 35 Pac. 432. 

8 Water Commission Act § 17, supra, n. 1. 

9 The following items must be included in the application : the name 
and post-office address of the applicant, the source of the water supply, 
the nature and amount of the proposed use, the location and description 
of the works, the proposed place of diversion, the place where the water 
is to be used, the time of beginning construction, and the time required 
to apply the water to a beneficial use. Maps and other data may be 
required by the commission. Water Commission Act as amended by Cal. 
Stats. 1921, p. 444. For the history of an application see Biennial Report 
of the State Water Commission (1919-1920) pp. 19, 20. 

10 Water Commission Act, § 15, last amended by Cal. Stats. 1921, p. 443. 

II Water Commission Act § 38, supra, n. 1. 
12 Water Commission Act, § 17, supra, n. 1. 
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The importance of the commission's work in passing upon 
applications is revealed by its last biennial report. The total num- 
ber received during its existence had been 1997; of these 716 
had been approved, 198, withdrawn, 353 rejected, and the remain- 
der were pending. 13 If serious conflicts in water rights are to be 
averted, it is essential that the commission have power to reject 
applications, especially where there is no unappropriated water. 
The case of Tulare Water Company v. the State Water Commis- 
sion 14 involves this power of the commission. An application to 
appropriate water had been denied, and writs of mandamus and 
certiorari were sought to test the propriety of this rejection. The 
Supreme Court held that the demurrer to the petition for certio- 
rari was properly sustained but reversed the similar decision upon 
the writ of mandate and ordered the case heard upon its merits. 
This appeal involved a judgment upon demurrer and since, for 
purposes of demurrer, the facts alleged were admitted, the court 
decided that, as a matter of law, the petitioners were entitled to 
a writ of mandate. The opinion intimates, however, that at the 
hearing upon the merits the only fact in issue will be whether the 
application was made in the manner and mode prescribed. If this 
is to be accepted as a final ruling upon the point it will strip the 
commission of the valuable power of rejecting an application 
because there is no water unappropriated and will go a long way 
toward reducing it to a rubber stamp and publicity bureau. Yet 
the opinion does not absolutely preclude a hearing in the trial 
court upon the existence or non-existence of the unappropriated 
water. It is hoped that this case will again be brought before 
the Supreme Court so that this vital question may be squarely 
decided. 

Section 15 of the Act purports to give the commission the 
power to accept or reject applications. The principal case arose 
under the section as it was originally passed, but it has since 
been twice amended. 15 A decision limiting the powers of the com- 
mission under the section as originally enacted is not necessarily 
determinative of its present powers. The amendment of 1921 
provides that "The state water commission shall allow . . . the 
appropriation for beneficial purposes of unappropriated water 
under such terms and conditions as in the judgment of the com- 
mission will best develop, conserve, and utilize in the public interest 
the water sought to be appropriated. . . . The commission shall 

"Biennial Report of State Water Commission (1919-1920), p. 21. 

" (Dec. 12, 1921) 62 Cal. Dec. 645, 202 Pac. 874. 

18 In its original form it read: "The state water commission shall 
allow, under the provisions of this act, the appropriation of unappropriated 
water. . . ." The power to reject an application was not expressly granted. 
In 1917 the Act was amended as follows: "The state water commission 
shall allow, under the provisions of this act, the appropriation for bene- 
ficial purposes of unappropriated water unless, in the opinion of the com- 
mission, such appropriation would be detrimental to the public welfare." 
Cal. Stats. 1917, p. 194. 
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reject an application when, in its judgment, the proposed appro- 
priation would not best conserve the public interest." 16 The intent 
to grant wide discretionary powers is ohvious. But if the com- 
mission cannot reject an application except for purely formal 
reasons without violating the constitution, the amendment to the 
section will necessarily also be invalid. 

Does the water commission's decision as to the existence or 
non-existence of unappropriated water involve a deprivation of 
property without due process of law ? The opinion in the principal 
case intimates that it does. This problem has a double aspect. 
An erroneous decision that there is unappropriated water, result- 
ing in the grant of a preliminary permit, would interfere with 
the existing rights of riparian owners and prior appropriators. 
If this were a conclusive determination of the fact it would be 
unconstitutional as a taking of private property without just com- 
pensation. But it is not. The appropriator making such an author- 
ized diversion would still have to maintain his right in Court. 
The owner of the threatened right can protect his property by 
injunctive relief," in which suit the court may order an investiga- 
tion by the commission as referee. 18 If the complaining party's 
rights are based upon appropriation, he may procure a determi- 
nation by the commission of all water rights upon the stream. 19 
Since these sections provide for a court decree affirming or modi- 
fying the commission's order, the benefit of both an expert investi- 
gation and a judicial determination is secured. 

On the other hand, a decision that there is no unappropriated 
water can only injure the applicant. This principal case states 
that the right to initiate a formal appropriation of water is a prop- 
erty right within the protection of the due process clause, 20 but this 
is not in harmony with existing conceptions of property rights. 
Unlike the riparian right or the right to future alluvion 21 it is 

18 Cal. Stats. 1921, p. 443. 

"2 Wiel, Water Rights in the Western States (3rd. ed.) §1193; 
Lockwood v. Freeman (1908) IS Idaho 395, 98 Pac. 295; City of Poca- 
tello v. Bass (1908) IS Idaho 1, 96 Pac. 120; Waha Co. v. Lewiston 
(1907) 158 Fed. 137. 

i* Water Commission Act, §24, Cal. Stats. 1917, p. 231, 2 Henmngs 
Gen. Laws (1920) p. 3532. 

i» Water Commission Act, §§25-36f inclusive, 2 Henmngs Gen. Laws 
(1920) o 3532 Similar procedure in other states has been held constitu- 
tional. Pac. Live Stock Co. v. Lewis (1915) 241 U. S 1 440 60 L. Ed. 
1084, 36 Sup. Ct. Rep. 637; Bergman v. Kearney (1917) 241 Fed. 884; 
Farm Investment Co. v. Carpenter (1900) 9 Wyo. 110, 61 Pac. 258; in 
re Willow Creek (1914) 73 Or. 592, 144 Pac. 505. 

20 U. S. Const, 14th Amendment. 

21 See the dictum in Co. of St Clair v. Lovmgston (1874) 90 U. S. 
(23 Wall.) 46, 68, 23 L. Ed. 59. "The riparian right to future alluvion 
is a vested right It is an essential and inherent attribute of the original 
property." It was doubted that this prevented the state from destroying 
this right by legislation in the case of Western Pac. Co v. Southern Pac. 
Co (1907) 151 Fed. 376. See also Strand Improvement Co. v. Long 
Beach (1916) 173 Cal. 765., 161 Pac. 975. 
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not an incident of the ownership of land. It is difficult to classify, 
but it resembles the privileges of hunting and fishing, of engaging 
in a business impressed with a public interest, or of taking up 
public land. In all of these situations, when the exercise of the 
privilege affects the public welfare, the state may, under its police 
power, regulate or even prohibit it. 22 In the early days of Cali- 
fornia when there was an abundance of water for all purposes, 
the privilege could be freely exercised. The present industrial 
and agricultural development finds the water supply inadequate. 
Scarcity has impressed a public interest upon it and regulation has 
become a necessity. 23 

Even if it were decided that the right to initiate an appro- 
priation is a property right, it would still be lawful for the water 
commission to accept or reject applications. The commission is 
an administrative body exercising administrative functions 24 which 
incidentally involve quasi judicial determinations of fact. This 
exercise of power is valid if there is an opportunity for a hear- 
ing, 25 since "due process is not necessarily judicial process." If, 
however, it were judicial process, it would be invalid under the 
California Constitution. 26 

Other western states have authorized a similar procedure 
for a number of years. Wherever the question has arisen, the 
exercise of the powers has been held valid as an administrative 
proceeding and the action of the officers in rejecting the applica- 
tion has been sustained if not involving an abuse of discretion 
and if their determination were not clearly unreasonable and dis- 
criminatory. 27 Wyoming was the first state to adopt such a 

22 On the regulation of the right to hunt and fish in public water see 
Freund, The Police Power, §§418, 419; ex parte Maier (1894) 103 Cal. 
476, 483, 37 Pac. 402; Magner v. the People (1881) 97 111. 320; State v. 
Rodman (1894) 58 Minn. 393, 59 N. W. 1098; Gentile v. the State (1868) 
29 Ind. 409. On the regulation of business see Freund, The Police Power, 
§§ 492-497. Regulation to be valid cannot be discriminatory. Yick Wo v. 
Hopkins (1885) 118 U. S. 356, 30 L. Ed. 220, 6 Sup. Ct. Rep. 1064; State 
v. Firemans Ins. Co. (1907) 74 N. J. Eq. 372, 73 Atl. 80, 29 L. R. A. (N. 
S.) 1194 and note; Crowley v. Christensen (1890) 137 U. S. 86, 34 L. 
Ed. 260, 11 Sup. Ct. Rep 13; ex parte Fraser (1880) 54 Cal. 94. On 
restriction of right to use public domain see discussion in Light v. U. S. 
(1916) 243 U. S. 389, 61 L. Ed. 791, 37 Sup. Ct. Rep. 387; on right to 
take up land under the Carey Act see Cookinham v. Lewis (1911) 58 
Ore. 484, 114 Pac. 88. See also The Yosemite Valley case [Hutchins 
v. Low] (1872) 82 U. S. (15 Wall.) 77, 21 L. Ed. 82. 

23 Cal. Const. Art. XIV, § 1 recognizes the public interest in the use 
of water. 

24 2 Wiel, Water Rights in the Western States (3rd ed.) §1192. 

25 2 Willoughby on the Constitution § 1277. 

28 Cal. Const., Art. Ill, § 1, and Art. VI, § 1. See concurring opinion 
of Mr. Justice Shaw in the principal case. 

27 For a general discussion of this legislation see Chandler, Elements 
of Western Water Law (revised) Ch. 6, p. 52. Young v. Hinderlider 
(1910) 15 N. M. 666, 110 Pac. 1045 upheld the power of the state engineer 
to reject an application because it did not promote the public interest. 
Semble, Cookinham v. Lewis, supra, n. 23. The Supreme Court of Idaho 
held that both the granting of the preliminary permit and its revocation 
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method. 28 Now Nebraska, 29 Nevada, 30 North Dakota, 31 South 
Dakota, 32 Oklahoma, 33 New Mexico, 34 Oregon, 35 Texas, 36 Kansas, 37 
and Washington 38 require the approval of an application to appro- 
priate water by a designated state official who has the power of 
rejection. In Idaho 39 and Utah 40 the application is required but 
it must be approved if formally correct. While the existence of 
these statutes is of itself no proof of their constitutional validity, 
it at least indicates the public demand that some such power be 
lodged with administrative officials. In the few instances that 
these acts have been attacked their validity has been upheld. 41 

Should the Supreme Court of California ultimately decide that 
the water commission has no power to reject an application, the 
difficulty can be remedied. The procedure required to authorize 
a change of place of diversion 42 could be applied to the approval 
of an application. It calls for notice to all parties whose rights 
are effected, opportunity for protest, a quasi- judicial hearing, and 
an appeal to the courts. This would satisfy the requirements of 
notice and a hearing, and elevate it to the indisputable level of due 
process in an administrative proceeding and also grant each party 
an opportunity to have his "day in court." The more cumber- 
some but more conclusive method would be to adopt a constitu- 
tional amendment expressly giving the commission judicial and 
other disputed powers. 43 

H. R. M. 

Water Law: Right of Appropriator on Private Land as 
Against Subsequent Grantee of Upper Riparian Public Do- 
main : Effect of Desert Land Act on Doctrine of Appro- 
priation — The "Arid States" doctrine of prior appropriation in its 
inception was a recognition that as between appropriators the one 

for non-compliance with its terms are ministerial acts and do not involve 
the exercise of judicial functions; Speer v. Stephenson (1909) 16 Idaho 
707, 102 Pac. 365. 

28 Comp. Stats. Wyo. (1910) §727, 729. 

2»Rev. Stats. Neb. (1913) §3412. 

3 ° Rev. Laws of Nev. (1919) §§4695-4697, 4701. 

"Comp, Stats. N. D. (1913) §§2253-2257. 

32 Rev. Code of S. D. (1919) §§8227-8231. 

^ Rev. Laws of Okla. (1910) §§3643-3647 

«N.. M. Stats. (1915) §§5678 5680, 5683, 5686, 5721, 5723. 

so 3 Lords Or. Laws §§ 6624, 6626, 6627, 2231. 

3 e Complete Tex. Stats. (1920) Arts. 4996c-4996j. 

3i Law of Kan. (1917) Ch. 172, §6. 

38 Laws of Wash. (1917) Ch. 117, §§27-31. 

39 2 Idaho Comp. Stats. (1919) §5569. 

40 Utah Comp. Laws (1917) §§3451-3456. 

41 Supra, n. 28. 

42 Water Commission Act, § 16, supra, n. 9. 

43 Constitutional amendments were necessary to give the Railroad Com- 
mission and the Industrial Accident Commission judicial powers. Marin 
Water Co. v. Railroad Commission (1916) 171 Cal. 706, 712, 54 Pac. 864, 
Ann. Cas. 1917C 114; Pacific Coast Casualty Co. v. Pillsbury (1915) 171 
Cal. 319, 163 Pac. 24. 



